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1&Rmzaft-sear sritra #at ?at az zr s?gr a 4fa zrnftfaRa aaT; +TT GT

sf@2tartairaft srear gterr searrg rmarz, #ar fat mar h fasgt«mar?&l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

sra rat argalror mraar:
Revision application to Government of India:

(1) aft 3 g r a gr«a sf@far, 1994 <ITT mura ft aarg mg tatapat arr cJ?r
3q.-ant a rzra 7c{aa iaiagteur an4a aft «Ra,at, fa +iara, ua Pa+T,
tf7if, sla tr +a, ir7f, { fa««t: 110001 tR«ftare:

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

CG (a) z4fa Rtgtamsa lft ztfar ar t@fl rrerrz z srr arr ii nft
b rr-,+, rarrr- .:+ _,.....:,,. r .;:,;. A--.4+ .-n-=-r,-r.-r .._, .._ -P,--,-A. ~ .._,
+vs gas(l aa sos( 4T nu {UTT 4, IT tan nae tlt ar suet H 4T T ii #lqI

~ "ZIT fclim saerngta RR74ftug{@t I
e

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
wareh01..1.se.

(ea) akaz#ft rzgr i Ruff4armarfa7ft ii sr@r greenmaT
sraa g«aaRazmusirmah#agfhftu ztfer f faff@a 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sifar -3area Rt sraa gm ?maf RtstfezrRt&? sith am?gr st sa
mu "C;cf far a a(fem gr, sf a# rd i:rrfta' ataruratfazf2Ru (t 2) 1998

arr 109 arrRa fg rgzt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) h{hr sgraa green (ft) Ralat, 2001 %fr'rn:r 9 eziafa faff@e qr ie <u-8 it 0
4fail , 9fa a2gr a 4ft arr fa feta Rl mt a fa-?gr vi sft a?r Rt t-at
7fa?t h Tr fr saaa flu star af? sh rr arar < m gr gf ziaiia arr 35-~ ii-
frtmftcr fr hwarkqr hrrtn-6 arara7 fast ztftaguu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasr near eh arr szi iaav «tasr? znrsm@tats 200/- fr4rat ft
srg it azi it4e gmtastatgta 1000/- Rt #la gar st=rt

The revision ap'plication shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

far zes, hr sgra qreeav -?rcrr cfi"{ 61 cf1 J1rtf@law# 7fa sft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) %;=rn ;::i,41~i-1 ~~. 1944 cl?rmu 35-<fr/35-~ %~=-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) Jaffa qRha aaru ear h zrara Rt sfa, arrmrkfar gen, hr
grad green qi ara a4la +nznf@rar (f@rec) Rt uf@as 2fr far, zratara i 2a lT,

g(ft sat, raT, f?1Fl,{a1ala-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

e appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA
cribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ied against (one which at least should be accompanied by a fee of
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e 1*.,"i ., ,. ':-il!t·!/':. "· ,J · -

Rs.1,000/-, Rs.5,000/- and Rs.10,000/. where an1.ount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favdu,r,of Asstt. Regtst~\ of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zfgzgrm&g er?sit aarr gta ?at r2taq tarf#lan@ratsTfa
far sr fez z as hza gu sf fa fear €t ffiaa fr zrnf@fa srfhtzr

nntf@eawrRt uafl zr?#{trarRtu sacatmar?l
In case of the order covers a number of order-in-Original, fee for each O.I.0.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) qr1tar gr«ca sf@efzr 1970 zqr if@a Rt gqft -1 siasf f.:tmftcr fclii:l; ~ '3"ffi

n@a nr en?gr zrnftfa fufa 4feat3mar r@la Rtu yf@a s 6.50h4r +Tr1rq

ea feae«rztrare
One copy of application or O .I.0. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <a iif@aRt #t firstaa fail Rt st +fl znt naff fcl;-lrr \!ffilT i \jf(" mm
g«ea, #tr 3raa gr# g4a a4la rantf@2#wr (arfffe)R4, 1982 ff@a er
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gr«ca,ht sgrza gt«eauat zhr rznatf@aw (fez) uhIf z£Rta tr?a
ii #frail (Demand) vi is (Penalty) "cJ)T 10%Imat#tar afar ? zrai, sf@laa pfs
10~WO: t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#{tr srr gr«an sitara eh iafa, gfa?ti a&er Rt is (Duty Demanded) I

(1) is (Section) 1 lDt~f.:tmftcrufu;
(2) fataha@#fez #Rtufz;
(3) adz%fee faithfr 6 haga eauf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be .pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(3) rz±gr4ftsf uf@wrk r+re szi gea rzrar gm aw fa(Ra gta ii f@Tz
gcca# 10% z4ratr z#gt ha awe fat@a gt aavs@#10% parrRt sraft et

In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute,

enalty, where penalty alone is in dispute."
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F No.GAPPL/COM/STP/1762/2022

3n4)fr13II / ORDER-IN-APPEAL

The present appeal has been filed by MIs N.M Choudhary, F-2, Pandyaba

Complex, Opp. Prashant Cinema, Mehsana, Gujarat-384002 (hereinafter

referred to as the appellant) against Order m Original No.

98/AC/DEMIMEHIST/N M Chaudhary/2021-22 dated 19.03.2022 [hereinafter

referred to as "impugned order"] passed by the Assistant Commissioner, Central

GST, Division - Mehsana, Commissionerate : Gandhinagar [hereinafter

·referred to as "adjudicating authority"].

2. Briefly stated, the facts of the case is that the appellant were engaged in

providing 'Taxable Services' and were holding Service Tax Registration No.

AEIPC0344RST001 for the same. As per the information received from the

Income Tax department, discrepancies were observed in the total income

declared by the appellant in their Income Tax returns when compared with those

declared in the Service Tax returns for the period F.Y.2015-16 and F.Y 2016-17.

0

2.1 It was further observed that the services provided by the appellant were

covered under the definition of 'Services' and were not covered under any

provisions of Section 66D of the Finance Act, 1994 as well as, were also not

exempted by virtue of "Mega Exemption Notification No.25/2012-ST dated

20.06.2012". The demand of Service Tax was calculated on the basis ofvalue of

'Sales of Service' or 'Value for TDS' received from the Income Tax department

by considering the said amount as taxable income and the Service Tax liability

was calculated as under : 0
Sr. Period Differential Taxable Rate of Service Service Tax
No value as per Income Tax (including demanded (in

Tax data. Cess) Rs.)
1 F.Y. 2015-16 (in Rs.) 0/ 14.5% 0/
2 F.Y. 2016-17 (in Rs.) 18,04,241/ 15% 2,70,636/
3 Total 18,04,241/ 2,70,636/

Page 4 of 8

2.1. The appellant was issued a Show Cause Notice No. V.ST/llA-214/NM

Choudhary/2020-21 dated 18.08.2020 for demand and recovery of Service Tax

amounting to Rs.2,70,636/- under proviso to sub-section (1) of Section 73 of the

Finance Act, 1994 along with interest under Section 75 of the Act. The SCN

also proposed imposition of penalties under Sections 77(2), 77C and 78 of the

,Finance Act, 1994.

'
»
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F No.GAPPL/COM/STP/1762/2022

3. The SCN was adjudicated "by the adjudicating authority vide the

impugned order wherein? ••

a Service Tax demand amounting to Rs.2,70,636/- was confinned

alongwith interest;

Penalty amounting to Rs.10,000/- was imposed under Section 77(2) of the

Finance Act,1994;

a Penalty @Rs.200 per day till the date of compliance or Rs.10,000/

whichever is higher was imposed under Section 77(1)c) of the Finance

Act,1994.

s Penalty of Rs.2,70,636/- was imposed under Section 78 of the Finance

Act,1994 alongwith option for reduced penalty under Clause-(ii).

0 4. Being aggrieved with the impugned order, the appellant have filed the

present appeal contesting the SCN and penalty imposed on merits. It was

observed that the appeal was found beyond 2 months period without an

application for condonation of delay.

5. Personal Hearing in the case was held on 15.12.2022. Shri Arpan Yagnik,

Chartered Accountant, appeared on behalf of appellant for the hearing. He

submitted during hearing that they had filed application for condonation of delay

over e-mail.

0 6. I have gone through the facts of the case, submissions made during

personal hearing and material available on records.

7. It is observed from the records that the present appeal was filed by the

appellant on 17.06.2022 against the impugned order dated 22.03.2022. It is

further observed that the appellant had claimed to have received the impugned
0

order on 03.06.2022. Looking to the abnormal difference in the date of the

impugned order and the date of communication, the issue was verified with the

adjudicating authority, who informed that the impugned order was actually

received by the appellant (authorized person) on 07.04.2022. Hence the

appellants have made false declaration regarding date of communication of the

impugned order in appeal memorandum.

Page 5 of 8
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F No.GAPPL/COM/STP/1762/2022

8. It is observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act,

1994. The relevant part of the said section is reproduced below:

"(3A) An appeal shall be presented within two monthsfrom the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest or
penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals)
may, if he is satisfied that the appellant was prevented by
sufficient causefrom presenting the appeal within the aforesaid
period of two months, allow it to be presented within afurther
period ofone month."

8.1 In the instant case, the impugned order is dated 22.03.2022 and the

appellant have admittedly received it on 07.04.2022. Therefore, the period of 0
two months for filing the appeal before the Commissioner (Appeals) ended on

07.06.2022.

9. Considering the prevailing Covid-19 pandemic, the Hon'ble Supreme

Court of India vide Order dated 23.03.2020 extended the period of limitation in

all proceedings w.e.f. 15.03.2020. The relaxation of the period of limitation was

subsequently extended till 02.10.2021 vide Order dated 23.09.2021.

Subsequently, the Hon'ble Supreme Court of India vide Order dated 10.01.2022

directed that the period from 15.03.2020 ill 28.02.2022 shall stand excluded for

the purposes of limitation. It was further directed by the Hon'ble Supreme Court 0
that where the limitation would have expired during the period from 15.03.2020

till 28.02.2022, notwithstanding the actual balance period of limitation

remaining, all- persons shall have a limitation period of 90 days from O 1.03.2022.

In the event the actual balance period of limitation remaining, with effect from

01.03.2022 is greater than 90 days, that longer period shall apply.

9 .1 In the instant case, the appellant had received the impugned order on

07.04.2022. Therefore, the relaxation in filing of appeals extended by the Order

Hon'ble Supreme Cami of India vide Order dated 10.01.2022, would not be

applicable to them. Further, the present appeal was filed by the appellant on

.77>. 022
...,,
e

i.e after a period of more than two months of receipt of the
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· ±:is', .•

impugned order. Moreover, theappellant have not filed any application for

showing cause/reason for the delay in filing of the appeal. It has been verified
+.e·

that no application for condonation of delay was received over e-mail, as

contended by them during hearing. Hence, the submission made by them during

hearing is factually incorrect.

10. In terms of proviso to Section 85 (3A) of the Finance Act, 1994, the

Commissioner (Appeals) is empowered to condone delay and allow a further

period of one month, beyond the two month only upon sufficient cause being

shown to substantiate the delay, which the appellant have failed to explain in the

instant case. The present appeal filed on 17.06.2022, is, therefore, clearly barred

by limitation. Moreover, in the absence of any application showing appropriate

cause of delay, this authority is not in a position to condone delay in filing of

O appeal as per the proviso to Section 85 (3A) of the Finance Act, 1994.

11. In view of the facts discussed herein above, I reject the appeal filed by the

appellant on the grounds of limitation.

12. 341aafi#Ra{3rd1aaazr13q1nth4fqnrsrait
The appeal filed by the appellant stands disposed of in above terms.

(Somnat audhary)
Superintende t (Appeals),
CGST, Ahmedabad.

BY RPAD / SPEED POST
To
Mis N.M Choudhary,

F-2, Pandyaba Complex,

Opp.Prashant Cinema,

Mehsana, Gujarat-384002

.,.

- eols
I es Kumar) >2,

Commissioner (Appeals)

Date: 22"December,20220
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Copy to:

I. The ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy Commissioner, Central GST Division - Mehsana,

Commissionerate : Gandhinagar.

4. The Assistant Commissioner, CGST-Appeals, Ahmedabad (for uploading

the OIA)5Gara File.
6. P.A. File.
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